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ROUNDTABLE ON THE FEDERAL
REGULATORY BURDEN

TUESDAY, MARCH 4, 2003

HOUSE OF REPRESENTATIVES,
COMMITTEE ON SMALL BUSINESS,
SUBCOMMITTEE ON REGULATORY REFORM AND OVERSIGHT,
Washington, D.C.

The subcommittee met, pursuant to call, at 2:05 p.m. in Room
2360, Rayburn House Office Building, Hon. Edward Schrock [chair-
man of the subcommittee] presiding.

Chairman SCHROCK. I think we will go ahead and get started.
There are some that are not here yet. They certainly cannot blame
it on the weather, but in the interest of time, because I want to
spend as much time hearing what is on your mind as possible, I
would like to call this meeting to order and, first of all, to thank
you all for being here.

This is a very important subject to me. I think if there is one
thing I have heard in the two-plus years that I have been in Con-
gress, it is the unnecessary government regulation, not only at the
federal level but the state level, that absolutely impedes business
doing what they are supposed to do, and that create jobs for hard-
working Americans, and I am kind of tired of what I am hearing
out there, and we need to do something about it. We need to get
some of this stuff under control, and hopefully you all are going to
be able to help me with this.

I am honored to be the chairman of this Subcommittee, and if
there is any Subcommittee that I really am happy to have, this is
the one because of there is one person who believes more in limited
government than me, I do not know who it is. That is going to be
my goal.

I really look forward to working with you all as we address the
immense regulatory burden affecting small businesses. Countless
efforts to reform and rein in overreaching regulators have met with
increasing resistance from the government bureaucracy, even when
it is in the hands of a small business-friendly administration.

This is the second roundtable we have hosted, and I hope to take
from both of these events some priorities for the 108th Congress for
this Subcommittee. In a time when our economy relies so greatly
on small businesses to keep our country moving, we cannot afford
to stifle that progress by continuing to pile on costly regulation
that disadvantage these businesses. Half of our national work force
is employed by small businesses, and two-thirds to three-fourths of
net new jobs are created by small business. Now is the time to do
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everything in our power to limit the reach of the regulators and
lower the cost of regulation to small businesses.

[Mr. Schrock’s statement may be found in the appendix.]

Chairman SCHROCK. I look forward to hearing from you all today.
I ask that you hold your opening statements to three minutes, if
you can, so that would give us more time for lively discussion after-
wards, and I think we will just go right ahead, and I will recognize
our first witness, Don Huizenga of the American Foundries Society,
for his opening remarks. Thanks for being here.

STATEMENT OF DON HUIZENGA, PRESIDENT AND CEO,
KURDZEL INDUSTRIES, ON BEHALF OF THE AMERICAN
FOUNDRIES ASSOCIATION

Mr. HuizeNGA. Chairman Schrock and members of the Sub-
committee, I thank you for holding this roundtable and providing
the opportunity to share important information about the regu-
latory challenges facing our domestic metal-casting industry.

My name is Don Huizenga, and I am president and CEO of
Kurdzel Industries. I am here on behalf of the American Foundries
Society, AFS, where I served as the president last year. I have sub-
mitted a formal statement for the record that provides detailed in-
formation about the American Foundries Society and the metal-
casting industry.

There are two important points of interest that I would like to
share with you before I discuss the most significant regulation fac-
ing American foundries. The U.S. foundry industry is comprised al-
most entirely of small businesses where 95 percent have under 500
employees and qualify as small businesses for regulatory purposes.
More importantly, though, 80 percent have fewer than 100 employ-
ees, and nearly one-third operate with less than 20 employees.

Most of the people around this table represent industries that
exist because of metal castings. Also, I want to be clear that AFS
supports reasonable and feasible rules and standards that achieve
the goals of a clean environment and safe work place.

Today, I would like to briefly discuss the iron and steel foundry
MACT. This draft rule was proposed two days before Christmas,
and the public comment period ended about two weeks ago. This
rule, if finalized as written, could decimate the foundry industry as
we know it today. At a minimum, foundry closures and consolida-
tions are likely. This is particularly sobering news for the Depart-
ment of Defense, which is relying on the domestic foundry industry
to arm our military.

There are several flaws associated with this rule and the regu-
latory development processes EPA went through. These are ex-
plained in more depth in my written testimony and include, num-
ber one, the underestimation of costs and small business impacts;
number two, the development of standards that are inappro-
priate—by that, I mean technically or economically infeasible and
potentially unsafe in one case; the lack of industry knowledge by
regulators currently involved in the process, with EPA losing staff
critical to this rule at a crucial point in its development; and, last-
ly, based on the above issues, we feel unreasonable time con-
straints were put on the process.
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Let me briefly discuss each point. Regarding underestimated
costs, EPA estimated the rule would have an annual cost impact
of roughly $27 million. AFS estimates are closer to $300 million.
The EPA’s figures were compiled by contractors who routinely per-
form services for the agency. The industry’s figures were compiled
by environmental and facilities engineers, who propose, install, and
operate these same control systems and really understand the in-
tricacies of the stated requirements.

For example, one of the standards in the rule would require half
the regulated facilities to replace current control devices with
newly prescribed equipment at a cost exceeding $2 million each.
EPA not only underestimated the size of the new bag houses but
neglected to consider that new duct work and fans would be needed
to support the larger air flow, and the energy usage would increase
as well.

For one of Kurdzel’s foundries, the control equipment costs were
$3 million versus $2 million by the EPA, and retrofit costs were
three times their two times EPA projected, making the total capital
and installation costs for us at one facility $9 million versus the
EPA’s projected $4 million.

Miscalculations like this are consistent throughout the agency’s
assessment and helped explain the different cost assessments be-
tween the AFS and the agency. There are also significant hidden
costs associated with this rule, with inspections, monitoring, re-
porting, and record keeping. Even the agency’s costs, which have
been low, are projected to be $39,000 per ton of HAP removed on
an annualized basis.

Most critical is that, as a result, EPA certified that this rule
would not be a significant regulatory action, therefore, blocking fur-
ther analysis of less-burdensome alternatives to the approaches in
the proposal.

A.F.S. is challenging EPA’s economic assessment, requesting that
EPA undertake the necessary evaluation of regulatory alternatives
and seek OMB review.

Number two, underestimated small business impact. AFS asserts
that a number of small businesses that would be impacted by this
rule is more than twice the number estimated by EPA. The impact
would, indeed, have a significant impact on a substantial number
of small foundries. Our foundry is a small business and will be hit
hard by the requirements of the rule. As stated, we have estimated
an initial cost of eight to $9 million just to convert a single piece
of equipment required by one rule at one of our plants. This does
not take into account the numerous additional standards and re-
quirements imposed on many other aspects of our foundry.

This is a pound of Lowry’s salt. That costs $2.99. To collect one
pound of metal HAPs, hazard air pollutants, it will cost us $19,000,
based on the initial cost of installing new equipment. The price of
gold is $5,600 a pound. That gives you an analysis comparison of
what we are talking about. This is ridiculous. It does not make a
lot of sense.

AF.S. is challenging, as a result, EPA’s small business assess-
ment and requesting a panel to identify less-burdensome alter-
natives to reduce the impacts on small business.
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Technically and economically infeasible standards. In many
cases, these rules are not appropriate for the foundry industry
where costs are so excessive to achieve compliance that the require-
ments cannot be justified. For example, the requirements to install
collection on metal pouring stations at the mandated face velocity
requirements equates to a cost of $4,144,344 per ton of HAP metals
collected, based on annualized cost information supplied by the
agency. The same requirement may hinder additional MACT re-
quirements for lighting off mold vents, again, absurd, but once
more only addresses one example of one requirement to one specific
area in our foundry.

As I indicated, some of these requirements are unsafe or dan-
gerous. Required manual light-off of each and every mold is putting
staff assigned to this task in danger of attempting to comply with
this law.

E.P.A. lacks the knowledge of our industry. AFS has invested
time and resources for over 10 years, working closely with the
agency, to educate EPA staff on foundry processes and the industry
as a whole. These efforts have included plant tours, numerous
meetings, a Foundry 101 class for EPA staff and contractors, and
submission of a variety of technical information on the industry.
Unfortunately, the project manager for our MACT, from its incep-
tion 10 years ago, retired a year before the proposal was published.
Likewise, his immediate supervisor, also involved since Day One,
retired three months prior to the proposal. As a result, six months
ago, we were faced with a brand-new staff that were not familiar
with our industry and had no institutional knowledge of our rule-
making. To compound this, the process was at a point where lan-
guage could not be shared or distributed by the agency prior to the
draft being published.

The problems resulting from the staff change manifested them-
selves in the form of standards that were abandoned years ago
being reintroduced in this rule and the inclusion of additional re-
quirements that do not fit foundry practices.

Time constraints. We recognize we have been working with EPA
on this rule for over 10 years, so claiming no time may seem unrea-
sonable. However, because of the staff changes and the need to re-
visit many issues that were resolved by previous managers, accel-
erating this MACT to be completed by any due date other than the
last one is not appropriate. We have pointed this out to the agency
as well.

Simply stated, the new staff was not allowed sufficient time to
understand the intricacies of the industry and the rule under de-
velopment.

In conclusion, AFS appreciates the opportunity to share our
views with you today, and we do look forward to the opportunity
to work with you to further improve the federal regulatory process
and the rule developed from it, and I talked as fast as I could, Con-
gressman. Thank you very much.

Chairman SCHROCK. Thank you. Harry Alford from the National
Black Chamber of Commerce, we are delighted to have you here
today.
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STATEMENT OF HARRY C. ALFORD, PRESIDENT/CEO,
NATIONAL BLACK CHAMBER OF COMMERCE, INC.

Mr. ALFORD. Thank you, Mr. Chairman. I am delighted to be
here. I have a written statement, and I will hold my comments to
my three minutes, hopefully.

The big problem is being in the past. We had an Office of Advo-
cacy that was set up under the Regulatory Flexibility Act of 1980.
Then it was reinforced with SBREFA, Small Business Regulatory
Enforcement Fairness Act of 1996.

The big problem had been that previous administrations did not
allow the Office of Advocacy to do its job. We have an administra-
tion today that values the Office of Advocacy, and through enforce-
ment of those two laws and through Executive Order 13272, which
requires the Office of Advocacy to teach compliance with those two
laws to all of the agencies, we have seen a great breath of fresh
air, and the small business community is, indeed, delighted with
the new focus and the new vigor that the Office of Advocacy is hav-
ing.

In addition, there has been a new position at the SBA known as
the Ombudsman Office of the SBA, and currently the ombudsman
is holding hearings throughout country soliciting views and opin-
ions of regulatory fairness or unfairness. I know many of our con-
stituents participated in the two hearings in Kansas City, Missouri,
and here in Washington, D.C., just about two weeks ago. It is tour-
ing around the country, and I think that is going to be very helpful.

We have had bad times in the late—1990’s. We had an EPA that
was forcing regulation down our throats. The NAAQS, National
Ambient Air Quality Standards, and Title VI enforcement of the
Civil Rights Act; they were running roughshod. They were onerous,
and the courts in our advocacy stopped them in their tracks.

We plan, now that we have good times, we plan to cooperate with
the U.S. Chamber of Commerce in supporting their new Institute
for Sound Regulation, which will have an oversight impact on the
new regulations as they come out. Also, we will follow the Data
Quality Act, which says that any new laws must require agencies
to use sound science and statistics to support agency regulations
and policy. Using half of the science and cherry picking the data
can no longer be accepted. Too bad that was not around a few years
ago.

There is also, despite that we have got new legislation, we have
got reinforcement, we have got a good committee here in Congress,
and everybody has joined in to make sure that the field is level for
small business. There is still some outside activity, what I call
“slick injection,” and one is there was a lawsuit by the Forest Con-
servation Council and the Friends of the Environment versus the
SBA, and they were suing the SBA for granting 7[a] loans out in
suburban Virginia here, saying that it was going to have an ad-
verse impact on the environment. It was too much pro-sprawl.

To our shock, we, the National Black Chamber of Commerce and
the Small Business Survival Committee, had to forcefully interject
ourselves into this lawsuit because SBA was going to settle with
these two environmental groups and require small businesses who
were going to take out loans in suburban Virginia to get certificates
from various EPA agencies up and down the Mid-Atlantic to get
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the certificates to show that there would be no negative impact on
the environment by them putting up an apartment building or a
7-Eleven store.

It was not going to happen. The common business person was not
going to be able to go through all of that routine. So, in effect, the
7[a] loan program was going to just stop in its tracks. So far, we
have been successful in arguing it in the court, and hopefully the
SBA will not settle this matter for the position of the environ-
mental groups.

So vigilance is the key; cooperation and coalition building
amongst all of our groups, and a good working relationship with
Congress. We look forward to the 108th Congress being a friend of
ours.

[Mr. Alford’s statement may be found in the appendix.]

Chairman SCHROCK. Great. Thank you, Harry. Rob Green from
the NRA, and that means National Restaurant Association. We are
glad to have you here, too.

STATEMENT OF ROB GREEN, DIRECTOR OF WORK FORCE
POLICY, NATIONAL RESTAURANT ASSOCIATION

Mr. GREEN. Thank you, Mr. Chairman. I appreciate that. I am
the director of work force policy with the National Restaurant As-
sociation, and thank you very much for holding this roundtable. We
think it is an excellent opportunity to get everybody together and
talk about priorities.

We share a lot of concerns and priorities of folks around this
table, and today I just want to talk about three specific ones. Be-
fore I do that, I just want to indicate that seven out of ten res-
taurants employ fewer than 20 employees, and fully 92 percent of
restaurants have fewer than 50 employees, so we are truly a small-
business industry, and I know you know that very well, and I ap-
preciate that.

Chairman SCHROCK. I live in Virginia Beach, and there are hun-
dreds and hundreds and hundreds of restaurants.

Mr. GREEN. Yes, and we want to make sure that number grows.

Chairman SCHROCK. I do, too. I do, too, in Virginia Beach. Let
us make that clear.

Mr. GREEN. Absolutely for the record. The three issues today I
want to talk about are the Section 541 regulations, white-collar
regulations, being put forward by the Department of Labor. The
second issue are some technical rules implementing the Americans
with Disabilities Act, and the third issue is FDA prior-notice rules
dealing with importation of food.

The first issue as an issue that has been a longstanding concern
to the restaurant industry. That is classification of employees and
who qualifies for overtime. The current regulation which govern
the issue were last updated in 1954, and, in fact, a large segment
of the restaurant industry did not even exist in 1954, and that is
the quick-service segment, or fast food, as we commonly know it.

So we are very enthusiastic that the Department of Labor is tak-
ing time to review these regulations, and basically they say that
anybody in an administrative, professional, or executive capacity is
exempt from overtime. Now, the trouble is how do you determine
who is exempt and who is nonexempt, and for restaurants where
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managers really do everything there is to do in an operation—they
roll up their sleeves, and they are working the front of the house,
the back of the house—it is a challenge to try to determine a day-
to-day responsibility of a manager and an assistant manager, so
many small businesses who do not have human resources depart-
ments have really run afoul of the existing regulations, and there
are a lot of class-action lawsuits which have come into play in re-
cent years, and there is multimillion-dollar liability exposure that
can occur.

So we are very enthusiastic that the department is very close to
issuing proposed regulations, hopefully in the next month or so.
Restaurant industry priorities include clarifying and simplifying
the existing regulations so a small business can really understand
whether or not they are in compliance; secondly, recognizing
unique features of restaurant management—the multitasking is
one issue which we are focusing on; and ensuring that the salary
thresholds for determining exemptions are fair to the restaurant
industry, and our managerial salaries tend to be a little lower than
some other industries, so we want to make sure that the depart-
ment recognizes that. And we are hopeful that when these regula-
tions are issued in draft form, we will be able to comment, and we
will be working with the Subcommittee to let you know of any con-
cerns we might have.

The second issue deals with some technical rules implementing
the Americans with Disabilities Act, and there is something called
the U.S. Architectural Transportation Barriers Compliance Board,
which is an independent entity that looks at access issues under
the ADA. They set out proposed guidelines in 1999 which include
accessible kitchen designs for persons with disabilities, and that
really impacts the restaurant industry, and our concern is that
they really did not look at the costs of both altering existing kitch-
ens and also for new construction, what that cost will be, particu-
larly on small business.

So we petitioned the access board, as it is known, to look at
changes to that, working with other groups in this room and others
around the table, including SBA. We feel we have made some head-
way, but I think the decision now rests with the Department of
Justice, and that should be coming very shortly. So if a decision is
reached that is still unfair to the industry, we will probably be in
touch and want to work with you on that issue as well.

The third issue is relatively recent. Regulations were recently
put forward by the Food and Drug Administration, as required by
the Bioterrorism Act passed by Congress last year, and the issue
is really what happens to imported food and how much prior notice
does an importer have to give, and what we found for restaurants
is that it could become a very big issue. We have a situation where
all importers are required to give prior notice before imports are
received, and the notice has to be given to FDA electronically, and
it has to be no more than five days preceding the goods’ arrival or
no less than 12 noon on the day before shipment arrives. But if you
are a restauranteur who is looking at a catch of the day or a small
shipment from Canada or Mexico, it becomes very problematic to
try to anticipate what is going to be in a shipment, particularly
seafood, cheese—wine is issue.
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In the restaurant industry, we deal with very small shipments,
usually for very short periods of time, again, for menu specials on
a week-to-week basis, for one-time events, for catering, and the
like, and we see a potential here where each small restauranteur
becomes an importer, and the requirements that are listed by these
regulations in terms of information required are very onerous. So
there is a lot of paper work, and the on-line aspect is very trouble-
some as well because if you have a network problem, a server prob-
lem, even within your own small business, you could automatically
trigger a delay in receiving your shipment. When it is fresh fish or
perishable food, it can really become a big, big problem, and if you
are importing wine from Italy, let us say, and you are buying some-
thing on the Internet, it is an interesting process.

So we look forward to filing comments in the next month or so
and trying to work with you and your staff, Mr. Chairman, on ad-
dres}sling this issue if it needs to be addressed, and thank you very
much.

Chairman SCHROCK. Thank you. Thank you very much. Bill
Mahorney from the ABA, which you might think is the Bar Asso-
ciation. It is not. It is the American Bus Association. We have too
many acronyms in our federal government, but we are delighted to
have you here, too.

STATEMENT OF BILL MAHORNEY, DIRECTOR OF SAFETY AND
REGULATORY PROGRAMS, AMERICAN BUS ASSOCIATION

Mr. MAHORNEY. Thank you, Mr. Chairman. I appreciate the op-
portunity to be here and speak to you about some issues that are
of interest to our membership. As you said, I am Bill Mahorney.
I am the director of safety and regulatory programs with the Amer-
ican Bus Association.

We are a national trade association of the inner-city bus indus-
try. We have about 850 members who actually operate buses, and
that is from Greyhound down to the bulk of the industry, which
has less than 10 buses, a lot of charter and tour. In fact, of the
4,000 bus companies that are in the continental United States, 90
percent of them have less than 10 buses, so we really are an indus-
try made up of small businesses. We also have about 3,500 mem-
bers of our association who support the travel and tour industry,
hotels, motels. I think we probably at this table have a lot of com-
mon members.

Since time is short, I am just going to highlight a couple of issues
and mention some others very briefly. One of the things that has
really affected some of our members, especially our smaller mem-
bers, is competition from transit companies. Private motor coach
companies face increasing competition from federal-subsidized tran-
sit agencies, against the regulations put forth by the FTA in Sec-
tion 604. Basically, the regulations say if there is a private com-
pany that is willing and able to do it, you will not compete, and
to do that, they would need to send a notice to us and to another
motor coach association, the United Motor Coach Association, so we
can notify our members, so if one of our members wants to bid on
that job, they can. That does not always occur.

The federal regulations do attempt to limit this public sector
competition, but there are a lot of loopholes. When we have these
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problems, we lose a lot of contracts, we lose a lot of our charter
business, and a result of that is a lot of our smaller companies do
go out of business, and then there is no service in some areas at
all because some of the transit will not go in certain areas, but
some of the charter businesses they are losing helps keep them
afloat.

Some of the things we would like to see, and I would like to say
that we have had a very good relationship with Jenn Dorn at the
FTA at this time. They have been very supportive, and her general
counsel, Will Sears. We have had a lot of our companies that have
been challenging some of the transit companies who have been pro-
viding this illegal service, and we have gotten some very good sup-
port from Ms. Dorn, and we are very appreciative of that.

Chairman SCHROCK. In the form of what?

Mr. MAHORNEY. Well, they have ruled in our favor, in favor of
our members. They have supported the regional administrator’s de-
cisions and basically, even through appeals, have, in fact, upheld
the charter rules, which we are very, very appreciative of.

What we would like to see from a regulatory standpoint is we
would like to see clarification and strengthening of transit-competi-
tion rules that would include a stronger definition of charter serv-
ice. In fact, we would like to see statutory language. Currently, it
is just regulatory language, and we would like to have a prohibition
against public transit agencies operating beyond their urban area.

We would like to see stronger penalties for violations of the tran-
sit-competition rules, including compensatory damages. The ap-
peals process, even the appeals that we have won; they take
enough time where a small company is still taking an incredible
beating, so we would like to see those moved along at a faster pace,
and also if there would be something to make the operator whole
after a transit agency is found to be in violation.

We would like to create an ombudsman at the FTA for private
operators and an auditing mechanism to resolve some complaints
without long and costly proceedings between the parties. We think
that would help quite a bit.

We would like to see the creation of a bus and rail passenger ad-
visory committee to promote discussions between the modes and
advise the secretary of transportation on how to best promote the
industries because we do think that there are a lot of opportunities
for us to work together as well.

We would also like to establish a pilot program for bus and van
parking and providing grants to transit agencies to encourage them
to make their parking facilities available for private motor coach
operators during peak hours where practicable. In D.C., it is a huge
issue. We have no place to park, and if we could use some of their
parking spaces when they are open, we think it would really help
us out quite a bit.

The second issue is hours of service of drivers. There is currently
a final rule that is at the OMB that we still have some concern
about. We are concerned that motor coaches may be included in the
rule, to the detriment of the industry and to the traveling public.
We do not know if that has occurred, but we still have quite a bit
of concerns.
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The rule change purports to increase the safety of commercial
motor vehicle drivers by preventing fatigue, but any inclusion of
our industry, we think, will have the opposite effect. The rule is a
truck rule, at least it was the last time. We are very anxious to see
how it comes out this time, but some things we would like to make
really clear is there is no evidence or science to support changing
the hours-of-service rules for our industry. There might be for
trucks, but for buses there is really no evidence or science. It has
never been studied.

In fact, we did a study. We commissioned a study from the Uni-
versity of Michigan Transportation Research Institute that showed
that there was one fatigue-related fatality every two and a half
years in the bus industry, and that is using the Forrest data. That
is using the same data that DOT uses.

The thing that was most disturbing to us at the time in the May
2000 proposal was, and I quote, “for purposes of this proposal, the
FMCSA has assumed that bus drivers operate in ways similar to
the truck drivers,” and that is simply not the case. What we would
like to do is be separated out from that rule, and if they want to
address us, address us separately. Do the research. We will work
them, and we will see, number one, if there is a problem, and,
number two, if there is a problem, how we can address it from a
bus standpoint, not from a truck.

There are several other regulatory issues that affect our small
businesses that I will just mention. Americans with Disabilities Act
compliance; we need more funds. The Transportation Research
Board has said we need about $40 million a year to comply. We are
getting about seven. So that, we would like to see about three to
four times as much money in that program because putting a lift
on a coach costs about 35 to $40,000.

We are concerned still about the low-sulfur, diesel-fuel require-
ments. We are concerned about cost and availability.

We would like to see more research in the motor coach end.
There has been a lot of talk of seat belts and that type of thing.
NTSA has never crash tested a bus, and we would like to see them
do it. We would absolutely like to see them do it. The reasoning
has been that there is not enough of a safety problem within the
motor coach—it is a two-edged sword. We are glad we do not have
a safety problem, but if they are going to address the vehicle itself,
the only way to do it is through crash testing, and unfortunately
they need a lot of money to do that, so that is something we have
asked Congress to provide NTSA with the funds they would need
to crash test some motor coaches and make some decisions on not
only seat belts but on window design, roof design, et cetera.

We also want to make sure that there is a safe and fair imple-
mentation of NAFTA in a full reciprocity with Mexico as we go
across the borders.

Just one last thing I would like to mention, even though this is
a federal forum, our members have been increasingly affected by
individual state regulations that conflict sometimes with federal
law. We have recently had an example of this in Illinois, which
passed a law requiring anyone who transports Illinois school chil-
dren to possess an Illinois school bus driver permit.
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The law makes no provision for out-of-state drivers to obtain this
permit and thus prevents them from transporting Illinois school
children at all. This effectively prohibits carriers in neighboring
states from doing that business within the state, and we have a lot
of members who are losing tens of thousands of dollars in this. We
think this is not only a violation of the commerce clause of the Con-
stitution, but it also conflicts with the spirit of the commercial driv-
er’s license program.

Mr. Chairman, we certainly appreciate the opportunity to speak
to you on these issues, and I do have some additional information
that I would like to submit for the record on some of these issues.

Chairman SCHROCK. Thank you, Bill.

Mr. MAHORNEY. Thank you very much.

Chairman SCHROCK. My whole life, especially the 24 years that
I served in the Navy, I never believed that government should com-
pete unfairly with commercial enterprise. That is something we al-
ways try to do. They do it. They do it a lot, but it just does not
make sense. They do not have the infrastructure. They do not pay
the taxes. You guys do, and that is something that needs to be kept
in check. There is no question about that.

Mr. MAHORNEY. I appreciate that. You know, we feel that we can
definitely do it cheaper, without a doubt.

Chairman SCHROCK. And better. Whenever the government gets
in it, need I say more?

John Herzog. He is from the Air-conditioning Contractors of
America, and we are glad to have you here, too.

STATEMENT OF JOHN HERZOG, AIR-CONDITIONING
CONTRACTORS OF AMERICA

Mr. HERzOG. Thank you, Mr. Chairman. I appreciate it, and we
are going to address our comments—we agree with a lot of the
other things that small business folks are talking about, but we are
going to focus on just four specific things that primarily affect our
members, and they affect everybody in this room because you all
benefit from the air conditioning and heating that our members
provide, and you would not be happy if they were not there.

We actually want a new regulation, and I will explain why. We
recommend extending the licensing requirement for purchasing re-
frigerants used in air-conditioning and heating equipment to in-
clude hydrofluorocarbons, which are call HFCs. Under the Clean
Air Act, the older generation of ozone-depleting refrigerants are
being phased out. The new generation are these HFCs I am talking
about. They do not deplete the ozone layer.

However, as with the older generation of refrigerants, there is
still a strong argument to keep HFCs out of the hands of non-
skilled, untrained, and noncertified consumers. Under the EPA,
anybody that handles the older generation, and there is still a lot
of those CFCs and HCFCs out there, has to be certified. If these
people who are not skilled and not certified have access to these
new refrigerants, they are going to be injured because the new re-
frigerants operate under much heavier pressure than the old ones,
systems will be ruined, and refrigerants will be mixed so they can-
not be reclaimed and, therefore, must be destroyed. This not only
costs money and wastes resources, but it increases the likelihood
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that refrigerants will be illegally vented into the atmosphere. As a
greenhouse gas, unregulated HFCs have a higher global-warming
potential than the regulated gases that they are replacing.

Next, we recommend changing the FTC regulation regarding
door-to-door sales transactions. The purpose of the three-day right
of rescission is to protect unsuspecting people from door-to-door,
scam salesmen. Unfortunately, it also captures our members in this
net and plumbers and electricians. Although our members are not
door-to-door sales operations, because they do the work in the
home, often in an emergency situation, they fall under the same re-
quirement.

The solution, we think, is regulatory relief when the customer
initiates the contact. When your air-conditioning system goes down,
and you call somebody to your home, the three-day right of rescis-
sion presents a real problem for our members because you can wig-
gle out of it after they have done the work.

We also recommend giving specific authority and directions to
the FTC to prevent unfair competition by a public utility and its
unregulated affiliates. The Public Holding Utility Act is the only
barrier to cross-subsidization between monopoly utility holding
companies and their unregulated affiliates, yet the Senate included
repeal of PHUA in last year’s energy bill, and it will probably be
done again this year.

Many utility holding companies subsidize unregulated affiliates
at the expense of consumers, including many small businesses with
whom they compete. We do not fear the competition. What we fear
is unfair competition, exactly what you were just talking about.

The FTC approach is an alternative, equitable solution that over-
comes most of the objections on the other approaches we have tried
over the last five or six years we have been fighting this. We think
it is a good way to do it. The FTC Reauthorization Bill came up
last year in the Senate, and it should be brought up again this
year.

Next, we seek regulatory relief under Section 280(f) of the tax
code for trucks and vans used in businesses. We propose new guid-
ance that focuses less on the nature of the vehicle but more on how
it is used. It should also allow new vehicles into the category that
is currently vans and trucks without regard to weight limits, allow
business owners to apply Section 179, expensing, to these vehicles,
raise the dollar cap to more realistic levels, and shorten the depre-
ciation time.

Finally, we support the secretary of labor’s plan to reduce mus-
culoskeletal disorders through industry-specific, voluntary guide-
lines and urge Congress to allow this program to proceed, with-
holding consideration of legislation establishing a mandatory na-
tional standard until the science of MSD’s cause and effect is clear-
ly made.

Thank you for the opportunity. We look forward to helping you
implement these changes.

Chairman SCHROCK. Thank you. Thank you very much. Mark
Maslyn, we are glad to have you here. Mark is from the American
Farm Bureau. Until recently, I did not have very many farms, and
then they redistricted in our state, and now I have the whole East-
ern Shore. It is all farms.
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Mr. MASLYN. I am glad to hear that.

Chairman SCHROCK. Yes. I will bet you are. So I am learning
real quick.

Mr. MASLYN.I am very pleased and would be happy to help you
learn that.

Chairman SCHROCK. Great. Thanks.

STATEMENT OF MARK MASLYN, AMERICAN FARM BUREAU

Mr. MasLYN. Congressman, thank you very much for the oppor-
tunity to be here and for holding this hearing. I have included com-
ment on a number of specific regulations in our written statement,
and I am going to refrain from talking about those individually,
and perhaps we can get into some discussion later on. But the fact
that you did not have a lot of agricultural background; I would like
to talk a little bit about farming today in the 21st century because
it is different than what many people think.

First of all, the Farm Bureau is organized in 50 states and 2,700
counties, including the Territory of Puerto Rico. There are about
two million farms in the country. About 80 percent of the food is
produced on about 20 percent of the farms. The overwhelming ma-
jority of those farms are family-run businesses with assets in ex-
cess of a million dollars.

It is a highly technical, highly scientific, and highly computerized
industry today. Computers run virtually every aspect of the farm,
from production to management to marketing. Our tractors and
other equipment are guided by global position satellites. We farm
by the foot and the square inch as opposed to by the acre and the
field.

Our markets today are international. We export about two-thirds
of everything that we produce, so our competition does as well. The
European Union, a very large market for agriculture, subsidizes its
agriculture to the tune of about five times on a per-farm basis the
amount that is subsidized in the United States. In addition to that,
they have about 90 percent of the world’s export subsidies.

The United States farmer is a low-cost producer. We are the best
producers in the world. My point that I am getting to is that regu-
lation, any time that you add costs to the bottom line, we become
less competitive, and that is of real concern. In Japan, their domes-
tic subsidies amount to $32 billion a year. They also have about six
percent of the export subsidies. We are about $16 billion in sub-
sidies, and we have less than a percent of export subsidies.

Regulations affect agriculture in many, many ways. The farm
today is regulated far more by EPA than USDA. We are regulated
literally by dozens of federal agencies, everything from USDA to
EPA, the Fish and Wildlife Service, NOAA, the National Marine
Fisheries Service, the Corps of Engineers—dozens of agencies, doz-
ens of rules. We have a regulatory staff. Twenty years ago, we had
two people that did regulatory work. Now we have a staff of 18
people, and most everybody does regulatory work, and about half
of them do it full time.

Far more of our attention in the last eight years has been de-
voted on regulatory work than on legislative work. That is where
all of the mischief comes. That is where the problems are.
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Agriculture is a natural-resource-based industry, and, con-
sequently, we have gotten to know the EPA all too well. Someone
mentioned the international treaties and components. Recently, we
have had an incidence where methyl bromide, a soil fumigant
which was listed as an ozone depleter, is being phased out. By
2005, it will be phased out in this country. There are not sub-
stitutes. There are no alternatives for U.S. producers. If you grow
tomatoes in Florida and strawberries in California, you have to
have it.

What is unfair and what has not been talked about here today
has been the international component. Some of the treaties that we
are entering into, some of the international agreements, regulate
the United States to a different standard.

Chairman SCHROCK. Say that again.

Mr. MASLYN. They regulate the United States producer to dif-
ferent standards than the international community. For example,
on methyl bromide, the phase-out in the United States is in 2005.
In the rest of the world and in the undeveloped world, in China,
and in Third World countries, it is 2015. They are actually building
plants to produce methyl bromide in those countries. We cannot
compete without it, the United States, and yet those countries are
building plants. They will be raising crops and sending those crops
back into the United States. It is not a question of whether the
product is safe for use in terms of food production; it is just that
we are held to a different standard because we are a developed
country, and in the very near future, China will surpass the United
States in its use of methyl bromide.

That is one example, and I could give you many, many others in
which the EPA in this particular instance has used information,
and we have talked a little bit about the Data Quality Act and
sound science, but there is a fair amount of dispute as to whether
or not methyl bromide is seriously the problem that it was, and
keeping in mind that most of the ozone depleters are naturally oc-
curring, there is little difference in terms of the overall objective of
researching the environmental goal set by the Montreal Protocol if
you were to simply freeze the phase-out in the United States until
an alternative was developed.

That is just one instance, and it is important, no matter what
agency we are dealing with, that we have the best science and the
best information available on these products, and we are not deal-
ing with political science but real science. Just about every depart-
ment and agency that we deal with, we run into the same prob-
lems. It is the credibility of data that the agencies are using. We
are competing with oftentimes predetermined outcomes, particu-
larly when it comes to the chemicals, the inputs that we use to
make a living.

There are a number of other rules and regulations that we are
dealing with right now. As I said, we have included them in our
written statement. But they oftentimes will levy direct costs and
indirect costs to us, and we are also faced with the problem of par-
allel regulations. Now, I worked in the state legislature in New
York many years ago, and there is not a rule out there that the
State of New York does not think that it can do better than the
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federal government, and there is an opportunity to one-up what the
federal government does, and that occurs in almost every state.

Farmers are oftentimes caught between what we do in our state
capitals or in our county legislatures, particularly in the area of the
environment. We all strive to be more protective of the public than
the next individual.

I want to close and thank you for holding this, and we look for-
ward to working with you. You do very good and important work
here, and however we can help and assist you to carry out your
goals and objectives of this Committee, we would be happy to do
so. Thank you.

Chairman SCHROCK. Thank you. But we have got to do more
than have hearings. We have got to rein these people in. There is
a common thread through what we heard last week and a common
thread what I am hearing today, and I will not mention the agency,
but the initials are EPA. It just seems like they are out of control.
Everything we do, it is EPA this, EPA that. So there is something
really wrong there somewhere.

Giovanni Coratolo, who is with the U.S. Chamber of Commerce,
thanks for coming.

STATEMENT OF GIOVANNI CORATOLO, U.S. CHAMBER OF
COMMERCE

Mr. CoraTOLO. Thank you, sir. Thank you very much for holding
this roundtable. The important work that you are doing is certainly
very important to the chamber also. The U.S. Chamber of Com-
merce represents 3,000 state and local chambers and has an under-
lying membership of roughly three million, 96 percent of which is
small business, so regulation impacts us very highly.

With the U.S. Chamber of Commerce, obviously, we represent a
very broad constituency, so as we reach out and embrace these
thousands of regulations that descend upon us on a yearly basis,
we have to look a little more broadly as to how we attack them,
and certainly part of the way that the small business community
makes sure that regulation is sensitive to the small business com-
munity is what I call “regulating the regulators,” and a lot of this
has been already said. We have to make sure that the body of legis-
lation that is already on the books is followed through the agencies.

We have a whole history of very potent regulations, starting with
the Reg Flex Act of 1980, strengthened by SBREFA in 1996; Paper-
work Reduction, actually strengthened by a small bill that was
passed last year, the Paperwork Relief Act. All of this has put a
lot of requirements of the agencies on the books, and yet a lot of
agencies tend to ignore this. They themselves cannot hold them-
selves responsible for the legislative regulations that bear upon
them as they would like small business to adhere to their regula-
tions.

So turnabout is fair play. If they expect small business to adhere
to their regulations, they have to be an example.

Chairman SCHROCK. But you see, they are the federal govern-
ment.

Mr. CoraTOLO. Exactly, exactly.

Chairman SCHROCK. They think they do not have to.
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Mr. CORATOLO. They are doing it for what they perceive as a bet-
ter purpose.

Chairman SCHROCK. Justifying their existence maybe.

Mr. CorATOLO. We have seen ergonomics several years ago,
which really threatened to sink the small business community,
costing over $100 billion. We saw that that was killed by a little-
known congressional-review act that was actually tacked onto
SBREFA. So, I mean, things like that; there are tools there that
we have to make sure that the agencies use, and even currently the
Washington State has reversed its mandatory ergonomics rule and
made it voluntary because they saw the errors of their ways.

So when we can enlighten agencies and make them more sen-
sitive to the small business community when they do regulate, I
think we a lot of times we can get along. I do not think there are
any small businesses that want to violate or put in danger the
health and welfare of their employees or the public. Obviously, they
are not going to be in business too long.

Part of what we have heard today is certainly data quality. The
chamber is very supportive of making sure there is sound science
when it comes to regulation, make sure that science is transparent.
Certainly, when they have a premise when they go into the regula-
tion, we have to be able to look at that and make sure that it is
based on sound science, and they are not just trying to determine
the outcome, which in too many cases they are.

On the books right now, there is 610, Section 610 of SBREFA,
where they are supposed to every so often review regulation and
make sure that the underlying conditions are there. In fact, we had
John Graham ask for regulations. Just to give you one small exam-
ple, I submitted as part of that the sling rule, and here is a perfect
example of how agencies tend to ignore small business. For years,
we had a small business association that lobbied OSHA on this
sling rule. It was a rule in which cranes and wire operators used
to do slings for construction. The American Society of Mechanical
Engineers had come up with a new standard that was safer, that
provided less problems, that saved money, yet OSHA still followed
this old sling rule. We said, look, the time has come to really look
at this, examine it. Sometimes reviewing regulation is important,
not just making new regulation.

Very integral to making this whole body of what I call the legis-
lation to hold agencies accountable work is the Office of Advocacy.
It plays an integral part in what we do in trying to make sure that
small business is represented within the administration. Part of
what we like to see is that office strengthened. Right now, they
have no particular line item in any budget. It is done at the discre-
tion of SBA. A certain line item—they are the only office that is
able to have judicial review and critique other agencies within the
administration on their rulemaking and also make them sensitive
to the small business community.

We have heard Harry, and I sort of support his comments on the
ombudsman. All of these particular areas go into orchestrating a
cogent force in making the agencies adhere to what they should be
doing in making the rules more sensitive to small business, and
with that, I will submit some very detailed comments later.



17

Chairman SCHROCK. Great. Thanks. Your comment about the Pa-
perwork Reduction Act; we heard that from folks last week as well.
I think what happens up here, Congress passes legislation with
this intent in mind, and the regulators just say, We will just inter-
pret that any way we want, and Congress be damned. And they do
it, and unfortunately they have gotten by with it. They need to be
reined in and their feet held to the fire, and you need to keep
pounding on them, and that is something we need to do. We passed
the legislation. We need to make sure it is implemented correctly,
and it is not.

Deborah White is from the Food Marketing Institute. We are
glad to have you here. Thank you.

STATEMENT OF DEBORAH WHITE, REGULATORY COUNSEL,
FOOD MARKETING INSTITUTE

Ms. WHITE. Good afternoon. Thank you very much for holding
this roundtable and for inviting FMI to participate. I am regulatory
counsel for FMI, and actually I was very interested in Mark’s com-
ment that he has got 18 people that are working on regulations.
I am going to have to tell my boss that. He would love to have
some more help.

Anyway, FMI, we have about 2,300 members. They are food re-
tailers and food wholesalers now that we have merged with Food
Distributors International. We have 26,000 retail stores, and that
represents about three-quarters of the grocery store dollars in the
country, but fully half of our membership are single-store opera-
tors, and we are an aggressively regulated industry.

People do not necessarily think of supermarkets as overly regu-
lated, but we are aggressively regulated by the feds, the states, the
locals. There are some 12 different food safety agencies alone, not
to mention the Department of Labor and OSHA and the
ergonomics issue that was brought up, and we certainly appreciate
the work that was done with the Congressional Review Act. We
were looking at problems. I think OSHA was proposing to limit
how much weight could go into a grocery bag to 15 pounds. How
are we going to get those 20-pound turkeys out of the store?

So we agree that it is very helpful that OSHA is working on vol-
untary guidelines, a guideline-type approach, and we certainly sup-
port that. We hope they have an opportunity to do something use-
ful with that.

Chairman SCHROCK. Why was OSHA going to limit that to 15
pounds? Someone might strain their back lifting?

Ms. WHITE. That was part of the ergonomic standard that was
out there, but there are some things in a grocery store that weigh
more than that, so——

Chairman SCHROCK. Sure.

Ms. WHITE [continuing]. We were not sure exactly how that was
going to work. But we are also regulated by HHS and DEA. We
have pharmacies and OTC drugs, and so we are required to reg-
ister with the DEA just to make sure that the cough and cold medi-
cine is not used improperly. USDA’s food and nutrition services, be-
cause we help to administer the WIC and the food stamp programs;
the Environmental Protection Agency because we use refrigeration;
the Department of Treasury for the financial services stuff we do;
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Department of Transportation for hours of service. That is also an
issue because we have our own fleet. We come daily in contact with
a great number of federal agencies.

Today, though, I would like to talk about one particular regula-
tion that is being developed right now, even as we speak, over at
the U.S. Department of Agriculture. The Ag Marketing Service is
working on that, and that is to implement a provision that was
passed in last year’s farm bill that would mandate country-of-origin
labeling. Just by way of background, right now we are in a vol-
untary period. There are voluntary guidelines that were issued by
USDA in October of last year. USDA is developing regulations that
will implement the mandatory program come September 30, 2004.

Briefly, by way of background because it is the law that is driv-
ing this issue, it is unlike any other food-labeling law. Most food-
labeling laws, you have got a box of Wheaties. It has to have nutri-
tional labeling, but it is General Mills or whoever makes the food
that has to put that labeling information on it. Under the country-
of-origin labeling law, it is the retailer who is mandated to inform
the consumer about the country of origin for everything that falls
into this class of product called a covered commodity.

The definition of “retailer” in the act, the way that USDA inter-
preted it was they took the PACA definition, which is from another
act, and it is anyone who buys or sells $230,000 worth or produce
in a calendar year. That may sound like a lot, but all of our single-
store operators are covered by this. This is something that is going
to put substantial regulatory burdens on our members. So even
though it looks like there is a small business exemption, it is not,
and because of the way it was drafted, because of the way the defi-
nition of “retailer” was drafted, there are some businesses that are
excluded in their entirety. Anybody who does not sell any produce
at all, like Omaha Beef, is not covered by the law, so the playing
field is not level there. The law also does not cover restaurants. So
to the extent that the share of stomach is divided between retailers
and restaurants, again, our single-store operators are competitively
disadvantaged.

The things that have to be labeled are anything that falls into
this category called “covered commodity.” It is beef, it is pork, it is
lamb, it is all fresh and frozen vegetables, and it is all seafood,
which you not only have to specify the country of origin; you also
have to identify the method of production. We, the retailer, are re-
sponsible for telling every consumer that walks in whether the
shrirrﬁp that they are about to purchase was farm raised or wild
caught.

We are responsible, as this law has been interpreted by USDA,
for telling every consumer what basically the biography was of
every cow that goes into a package of hamburger. We have to re-
port on where that cow was born, raised, and slaughtered. So it is
an extensive amount of information that has to be provided.

Chairman SCHROCK. Was that in last year’s farm bill?

Ms. WHITE. It was part of last year’s farm bill, yes, sir.

It is an extensive amount of information that has to be provided,
and it is information that the retailer does not have. We cannot
look at a bunch of bananas and say, “Oh, that is definitely from
Costa Rica. It should not be marked product of Guatemala.” We
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cannot look at a package of hamburger and say, “Oh, well, that is
clearly a product that was born and raised in Canada and slaugh-
tered in the U.S. and not born in Canada and raised and slaugh-
tered in the U.S.”

Chairman SCHROCK. What is the purpose?

Ms. WHITE. Well, it depends on who you ask, what the purpose
is. This has been variously advanced as consumer right to know,
as food security, food safety, but if you look at it closely, it is clear-
ly not any of those things because this applies to beef but not
chicken. It applies to hamburger that you buy at your local
Safeway, but it does not apply to hamburger purchased at McDon-
ald’s. It applies to peanuts. They are in the covered commodity def-
inition, but they are only nut. It does not apply to pecans.

So you look at this thing with not even too fine a look, and you
can clearly tell that this is not really truly food security. This was
advanced really in order to try to help some of the domestic pro-
ducer communities.

The Food Marketing Institute has long supported voluntary
country-of-origin labeling. Our members have worked with the pro-
duction community to help support Georgia peaches and Wash-
ington apples and beef from various states in the country, but this
is an entirely different type of situation.

Our concern is that once people understand what is really going
to be required, they will start to realize that it is not just the small
retailers that are going to have increased costs; it is also going to
be the production community as well because the way USDA has
interpreted this law, they are requiring that records be kept all up
and down the food-supply chain for two years for each and every
covered commodity, and they are requiring that the place of birth
for all of these cows that will end up in your hamburger—my
apologies to the sensitive—that place of birth has to be document,
the place where the cow was fed has to be documented, and the
place of processing has to be documented. So there are going to be
costs that will be assumed by the entire production chain.

Chairman SCHROCK. Each piece of meat will come with a mini-
encyclopedia, won’t it?

Ms. WHITE. Our creative services people put together a little
mock-up, and it is quite a little biography. For hamburger, ham-
burger typically comes from a variety of different sources. Retailers
generally—or suppliers often blend meat from a few different
sources to get the right lean level because consumers like 93/7, or
they like 80/20, or whatever it is, and so from each of those dif-
ferent sources you may have product that has different biographies,
so each of the biographies is going to have to be listed on the pack-
age of hamburger in descending order of predominance because it
was not bad enough to have to list it all as it was.

So we are talking about something that is really, it is laughable
except that retailers are going to be responsible for this, and the
penalties are serious. The penalties are up to $10,000 per violation
of this act. We have got 600 different types of covered commodity
in every single grocery store, and this is something that is going
to be enforced not only by the feds but also by the states. So basi-
cally you have got small retailers sitting there with 600 opportuni-
ties, hundreds of thousands of items if you consider each apple a
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separate opportunity for a violation and subject to substantial pen-
alties.

USDA did a cost estimate on this.

Chairman SCHROCK. Each apples has to have the biography on
there?

Ms. WHITE. Well, apples are a little simpler. Hopefully, they will
not have a complete biography. In fairness to USDA, it is not clear
what the enforcement standard is going to be, but that is certainly
one of the questions that we have. If 70 percent of the apples are
stickered, have we fulfilled our obligation to inform the consumer
of the country of origin, or does it have to be 99 percent or 99.9
percent? What is the standard?

U.S.D.A. did a cost estimate for this under the Paperwork Reduc-
tion Act, again, another example of why those statutes are impor-
tant, and they estimated that it was going to cost $2 billion for
record keeping for the first year alone. That is enormous cost for
this program, and we think it is probably underestimated. I think
most people around the table would agree that the agencies gen-
erally understate the cost of their record-keeping assessment, and
we agreed with that, and we filed comments along those lines.

In any event, we talked about enormous penalties. We talked
about the record keeping that is going to be required under this.
Our membership extends from single-store operators up to the na-
tional chains and international chains, but it is the single-store op-
erators that are going to be most disadvantaged, that are going to
have the greatest difficulty spreading the costs of these penalties
and the record keeping and the system that they are going to have
to have in place in order to implement this program.

So we think it is important for USDA to promulgate reasonable
regulations under this statute, and we would urge this Committee
to keep an eye on that. Thank you very much.

Chairman SCHROCK. Mark, what is the Farm Bureau’s pitch on
this labeling thing?

Mr. MASLYN. We support country-of-origin labeling, but we also
share some of the concerns and feel that—in fact, for example, we
have got problems in producing the livestock that are on the
ground right now that will be subject to this biography when they
come to slaughter, and we do not know how we are going to do
that. We do not know how those records are going to be kept or
maintained and what they should look like.

We made the comment to the department that we think they
have the opportunity to do this in a minimalistic way, as they have
done with other programs.

Chairman SCHROCK. Is it effective immediately?

Ms. WHITE. September 30, 2004 is when the mandatory program
kicks in, but we are operating now under a voluntary guideline sys-
tem, so it gives us an idea of how the agency interprets the statute.

Chairman SCHROCK. Okay. Patrick O’Connor, welcome. Patrick is
from the International Warehouse Logistics Association. We are
glad to hear what you have to say. Thank you.
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STATEMENT OF PATRICK O’CONNOR, INTERNATIONAL
WAREHOUSE LOGISTICS ASSOCIATION

Mr. O’CONNOR. Thank you, Mr. Chairman. I appreciate the op-
portunity to be here today, and, again, I thank you, as everyone
else has today, for holding this roundtable and giving all of us a
chance to speak to you on issues affecting our members and our in-
dustries.

The International Warehouse Logistics Association is a trade as-
sociation of companies engaged in public and contract warehousing
and related third-party logistics services. Essentially, a public
warehouse or a contract warehouse is a private company that has
undertaken inventory management, distribution, and other value-
added services for the entity who actually owns the product.

Our members provide such services as we have a member in New
Jersey that handles the distribution and inventory management of
all of the Starkist tuna on the East Coast. We have a member in
Des Moines, Iowa, that handles all of the Kraft and Phillip Morris
products for the entire Midwest. We have a member that handles
the entire inventory for Tiffany’s.

So, as you can see, it is a variety of companies managing a vari-
ety of products. Our members are very involved in just-in-time in-
ventory, where manufacturers have outsourced the management of
raw material component products, et cetera, relying on our mem-
bers to provide the components, the raw material, to the production
line just as it is needed.

One of the concerns, one of the problems that we have always
had, is that our industry, when we speak to federal agencies, it
tends to fall on deaf ears, and that is in part because federal agen-
cies do not often understand the role of public warehousing in the
supply chain. Just one example of that: We have a situation that
affects a number of our members that may be storing chemical
products.

A chemical product at some time exhausts its shelf life. It no
longer meets the specifications necessary for that product. It is not
unusual when that happens for the product owner, which can in-
clude many of the large companies in this country, to discard that
product, tell the warehouse they do not want it back. They may
continue to pay the storage cost on it, but what has happened to
the warehouse is that product has now become a hazardous waste,
and the warehouse now, if it tries to dispose of that, becomes a
generator of a hazardous waste.

We have talked to EPA about this and said to EPA, that infa-
mous agency, What do we do? Can you help us put the burden back
on the entity that discarded that product? EPA’s response is, You
really do not want to raise this with us because, in fact, when that
chemical product exhausts its shelf life, you now are becoming a
storer of a hazardous waste, and that is even worse. So just be-
tween you and I, let us just keep it quiet, and you guys just go
about your business.

We have a number of issues that we are involved with. We de-
velop a regulatory agenda every year. I just want to touch on a cou-
ple of those today. I will have a written statement that I will leave
with the staff. One, and I think some of our members—Bob Taylor
from Norfolk Warehouse has spoken to you about this before—is
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the Surface Transportation Board and the issue of rail demurrage.
Most of our members are located on rail sidings and use rail to re-
ceive product and to ship product out. We have been seeking for
the last two years from the Surface Transportation Board a real-
istic mechanism to resolve demurrage disputes that occur with rail
carriers. We have worked with the Surface Transportation Board
to date with no avail, with no success.

We are hopeful over time that Congress and the STB will con-
sider providing for arbitration of these demurrage disputes that
arise between a warehouse and a rail carrier. These disputes can
often exceed $100,000, and these disputes often can be resolved in
the favor of the warehouse if the warehouse has the time and
money to take it to court.

Just an example of what will happen in a demurrage dispute, a
demurrage is essentially a charge for not unloading a rail car on
a timely basis. The rail carrier may call Norfolk Warehouse and
say, “I am going to have five rail cars delivered to your siding to
be unloaded on Friday.” Under the rate agreement, the Norfolk
Warehouse may have 24 hours to unload that rail car. But some-
thing may happen, and the rail carrier does not get those cars de-
livered on Friday, but he has told you they are coming on Friday.
So in the rail carrier’s records those arrived on your rail siding
until you prove to him that they did not actually get there on Fri-
day.

But what happens is you also have five cars coming on Saturday.
Those five cars arrive on Saturday, and then the five cars that
were supposed to arrive on Friday also arrive, and suddenly you
have them backed up. The cost and time you go through in trying
to prove your case back to the rail carrier that these cars arrived
at your siding at a time that was not your responsibility or fault.
We have worked with the Surface Transportation Board. We have
worked with the Class I rail carriers, but to date we have had no
success.

What we would like to see is an arbitration process where a
warehouse could take its case to the Surface Transportation Board,
and the Surface Transportation Board would take it to an arbitra-
tion process. I will say that the rail carriers do have a reason for
being concerned about demurrage. It is not unusual for a lot of
companies, such as your big-box warehouses, Wal-Marts, Home De-
pots, to use the rail car as a warehouse on wheels, and the rail car-
riers have a real reason to be concerned that that is being abused.

But in the case of a public warehouse, the public warehouse
owner does not earn any revenue on the product that is in that rail
car until it is unloaded and placed on the warehouse floor. As long
as it is sitting out there on a rail siding, there is no revenue accru-
ing to the warehouse.

A second issue I would like to address, and it has been raised
earlier in this roundtable, are the Food and Drug Administration’s
regulations regarding security of the food supply, as required by
the Bioterrorism Act. Two regulations in particular that are of in-
terest to us: the record-keeping requirements. This proposal has
not been issued yet, but under the provisions of the act, every enti-
ty in the food supply chain, which will include food-grade ware-
houses, will have to keep a record of who the immediate person be-
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fore them was in the system, who transported that product to the
warehouse where it came from, and then you will have to keep a
record of the immediate recipient of that product when it leaves
your warehouse.

We have talked at length with FDA about the fact that when a
product leaves a warehouse, all we know is that it is going on a
truck or a rail car. Once it leaves the warehouse grounds, it can
be diverted. We have no way of knowing who the immediate recipi-
ent is going to be. But talk about falling on deaf ears; we have in-
vited FDA to come out and visit a public warehouse, food-grade
warehouse, see how food product comes in and how it leaves. FDA
says, Thanks, but no thanks. We do not need to come out and visit
you. We know how a public warehouse works. You quiz them on
the operation of a public warehouse, and they have no idea.

The other rule that is of concern is the registration requirement
where any warehouse that handles food products will have to reg-
ister with the Food and Drug Administration that they are, indeed,
handling food product.

Another issue are the various Customs requirements that are
being developed because of concern with national security and bor-
der security. We clearly recognize the threat that exists from ter-
rorism and the potential for weapons of mass destruction to enter
this country via land, air, and sea. Virtually every container that
comes through the Port of Norfolk will at one time or another come
through a public warehouse. So we are really concerned about that
and are working with Customs to make sure that they develop reg-
ulations, such as the Customs Trade Partnership Against Ter-
rorism, that make sense. We are working with Customs in hopes
that they will appreciate the role that the warehouse has in the
supply chain and not try to adopt security requirements that are
a one size fits all.

In that regard, we are very concerned about the advance mani-
fest information that is required under the Port Security Act. Cus-
toms is working now on requiring shipments coming into this coun-
try via air, land, or sea for the manifest to be reported electroni-
%ally in advance of that product actually arriving in the United

tates.

Of great concern to us is product coming across the northern and
southern borders. The straw-man proposal that Customs released
several weeks ago would have required that the manifest be deliv-
ered electronically to U.S. Customs 24 hours before the product
was actually loaded on the truck. With just-in-time inventory man-
agement on the northern and southern borders, it is not unusual
for a warehouse in Laredo, Texas, to deliver a component to Sony
across the border in Mexico, but to get that request from Sony at
12 o’clock noon and have it delivered to Sony across the border by
2 o’clock in the afternoon. We are very concerned that Customs is
going to do great damage to the just-in-time, logistics-management
system that has become so critical for many of the manufacturers
in this country.

One last issue that I want to mention, and, again, it has been
raised here today, is DOT’s hours-of-service regulation. We were
distressed to find out that the hours-of-service rule had gone to
OMB as a final rule. We were distressed that that would mean



24

that there would not be a chance for the regulated community to
review that rule, to comment on it, that it was going to be a fait
accompli. We were greatly distressed because Congress had specifi-
cally told DOT not to issue a final rule until after a date certain.
I think the assumption was that DOT would go back, review the
original proposal, and come back out with a modified proposal to
give industry a chance to respond. DOT has not done that.

We are even more concerned now that we learned a week and a
half ago that DOT had reached a settlement agreement with a
number of consumer groups, and in that settlement agreement one
of the components of that was that they agreed to issue an hours-
of-service rule in final by May 31st of this year. We would urge
Congress to exercise its authority to review that rule before that
rule goes into effect.

Again, Mr. Chairman, we appreciate the work you are doing on
behalf of small business and look forward to working with you and
your staff during this session of Congress. Thank you.

Chairman SCHROCK. Thank you very much. Larry Fineran is
from NAM, the National Association of Manufacturers. We are glad
to have you here.

STATEMENT OF LARRY FINERAN, NATIONAL ASSOCIATION OF
MANUFACTURERS

Mr. FINERAN. Thank you for having me. The NAM is the nation’s
largest industrial trade association, representing 14,000 members,
10,000 of whom are small and medium sized. The largest part of
our focus is, of course, on the impact on small companies, although
everybody associates us, unfortunately, with all of our big compa-
nies.

On the regulatory front for small businesses, I think everybody
around the table is familiar with the fact that it does impact small
companies more, especially per employee, just because of the size.
I came here originally just talking about the generalities and the
things that we have done in the past. Giovanni and I had a meet-
ing this morning where we talked about all of the laws that we
have done. As part of the small Paperwork Relief Act process, SBA
hosted an event today as well.

There have been a lot of laws passed over the years designed to
help particularly smaller businesses and in the name of small busi-
nesses, but, again, I just want to echo, they have not been as effec-
tive as they could be. And I think partly what role you could play
would be to support the Office of Advocacy and even push the Of-
fice of Information and Regulatory Affairs a little bit. Don Graham
has done a great job. He certainly has tried to get the message out
to the agencies that they need to worry about these laws applying
to small business, but, again, he has got how many agencies to deal
with, and if the agencies, you know, tend to ignore him, he does
not have any backup.

So partially what you might be able to do, Mr. Chairman, would
be to call the chief information officers, who were created under the
Paperwork Reduction Act of 1995 to oversee the paperwork act,
and ask them what they have done on behalf of the small busi-
nesses for some of the various agencies, particularly for the Depart-
ment of Labor and EPA, because that is what they are there for.
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That is why they were created. I was around at the time, and I can
tell you that that is what we were hoping for, that there would be
somebody responsible in each of the departments, and particularly,
again, with a focus on small business.

With that, I would say, one of the issues facing the smaller com-
panies—again, with the NAM, most of our members are more than
50 employees. I forget the percentage. It is about 15 percent are
less than 50, so we are probably a little bit larger businesses than
others around the table, although we still come under a lot of SBA
jurisdiction. But the focus for a lot of these companies is compli-
ance.

We can argue about the rule all we want before it is imple-
mented, but then once it is implemented, what do I have to do to
be in compliance with the law? And, again, hopefully, the single-
point-of-contact idea in the Small Business Paperwork Relief Act,
that will help a lot. As I mentioned this morning, imagine being
a small businessman from Virginia Beach, one of the restaurant
owners that you mentioned, and you call FDA and say, “I am hav-
ing trouble with this regulation. I need somebody to help me.” The
front-line operators are not exempt from this, and the agencies
need to make sure that people know where to send people. So I
think, again, that would be one thing.

In terms of some of the other rules that have been mentioned
and that have not been mentioned, one in particular i